l{;l B SWD Q‘g‘; GENERAL ADII‘{?[IC:IASI'I-“RSE%}(;?\I% SUPPORT

A S o Wethare and Devwlapmant PACDNG PRIPNAT SERVICES GROUP
DSWD-GF-00:4 | REV 03 [ 22 SEP 2023

DRN:LS-L-L0-24-18-50514-C

DSWD OPINION NO.66 S. 2024

MEMORANDUM
TO : MS. JENNIFER M. RIZO
Director IV, Human Resource Management and Development
Service
FROM : THE ASSISTANT SECRETARY FOR GASSG AND

CONCURRENT-OFFICER-IN-CHARGE, LEGAL SERVICE

SUBJECT +  COMMENTS ON THE APPLICABILITY OF THE FOUR-
FOLD TEST TO THE EXISTING MOA/COS WORKER OF

DSWD
DATE : 30 AUGUST 2024

This Is in reference to the MEMORANDUM?! from Human Resource Management and
Development Service (HRMDS) requesting for assistance in determining the applicability
of the "Four-Fold Test", under the Labor law to the existing Memorandum of Agreement
(MOA) / Contract of Service (COS) workers of the Department of Social Welfare and
Development (DSWD) as raised by the Field Office V during the GASSG Summit.

Kindly see this ievel's discussion below:
Legal Bases

CSC Memorandum Circular (MC) No. 40, Series of 1998

The Civil Service Commission (CSC) issued CSC MC No. 40, 19982 as an urgent
response to the changing need in personnel administration and in updating and
consolidating the various CSC issuances on appointments.

Rule XI of CSC MC No. 40, 5.1998 discussed the policies in hiring Contract of Services
or Job Orders. Section 2{c) and (d) of Rule XI specifically provides that:

"Section 2. Contract of Services/Job Orders refer to employment described
as follows:

XXX

c. The contract of services and job orders are not covered by Civil
Service Law, Rules and Regulations, but covered by COA Rules;

1 Mamorandum from HRMDS, dated 04 July 2024
2 Entitled *Revised Omnibus Rules on Appointments and Other Personnef Actions”
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d. The empioyees involved in the contracts or job orders do not enjoy the
benefits enjoyed by government employees, such as PERA, COLA and
RATA.” (Emphasis Supplied)

CSC MG No. 1, series of 2007 (Resolution No. 062254)

On 19 January 2007, the CSC published MC Ho. 1, serizs of 2007%, resolving thal ths
Comrission (CSC) relinquished its regulation over COS werkers and further declaring
that the contractual engagement with the COS shall be governed by the Commission 01
Audit (COA) and Department of Budget and Management (DBM) since they are not
considered as government employees hut they are being funded using public funds, to
wit:

XXX

Whereas. the Commission also identified the need to strengthen its policy
that service rendered under contracts of service and ob order is not
government servic2 through proper regulation of contracts of this
nature;

XXX

Whereas, since confracts of service and job ord:rs are in the nature of
contracts, the same should be under the supervision of and regulztion
by the Department of Bucget and Management and the Commission
on Audit;

NOW THEREFORE, the Commission RUESOLVEE as t hereby
RESOLVED to repeal its present policies on contract of service and
job orders and relinquish its regulations over said contracts.”
(Emphasis supplied)

CSC-COA-DBM Joint Circular No. 1, series of 2017

Thereafter, the CSC-COA-DBM Joint Circular (JC) No. 01, Series of 20174 provides for
the authority of the government agencies to enter into service cortracts with other
government agencies, private firms, non-government agercies or individuais for services
related or incidental to their respective functions and operatinns, whether on a part-time
or full time basis5.

Relative thereto, Item 5.1 of the same JT provides a defirition of Contract of Service, to
state:

“Contract of Service refers to the engagement of the services of an
individual, private firm, other government agency, non-governmental
agency or international organizztion as consultant, learning service provider

3 Entitled “Repeal of CSC Memorandum Cirgular Nos 17 and 24, series of 2002”
4 Enlitled "Rules and Regulations Governing Contract of Service and Job Ordar Worker s in the Government”
5 item 2.0 Policy Statement, CSC-COA-DBM JC No. 4, s. 2017, dated June 15 2017
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or technical expert to undertake special project or job within a specified
period".

COA-DBM JC No. 2. series of 2020

Subsequently, COA-DBM JC No. 2, Series of 2020° was issued, adopting the limitaticns
of individual Contract of Service prescribed by CSC MC No. 43, s. 1998 and CSC-COA-
DBM JC No. 1, 5.2017, thus:

7.0 Limitations

XXX

7.5 The services of the COS and JO workers ar2 not covercd by Civ
Servica laws, rules, and ragulations, thus, not credible as government
service. They do not enjoy the benefits enjoyed by government employees,
such as lsave, Personnel Economic Relief Allowance, Representation and
Transoortation Allowances, and other bonuses and incentives.” (Emphasis
Supplied)

lssue

Whether indivict ¢ Is engaged under Contract of Service arrangemeni may be considered
as government employees pursuant to the Feur-Fold Test under the Labor Law.

Riscussion

The Supreme Court in Felicilcta vs Uy” had the occas'on to discuss the Four-Fold Test in
ascertaining whether an employee-employer r2lationship exists. viz:

“To ascertain the existence of an employer-employee relationship,
jurisprudence has invariably adhered {o the four-fold test, to wit: (1) the
selection and engagement of the emp'oyee; (2) the payment of wages; (3)
the power of dismissal; and (4) the powear to control the emgzloyee's conduct,
or the so-called "control test.”

To determine whether the Four-Fold test may apply, there is a need to ascertain whether
COS workers are covered by the provisions, principles, and doctrit es under the Labor

Code.

The proncuncements of the Supreme Court in the case of CSC vs Annang® are
elucidating:

1. The relationship between the government and its supposed employees is
primarily determined by special and civil service laws, rules, and regulations

5 Enttled “Updated Rules and regulations Governing Contract of Service (COS) and Job Order (JO Warkers in the

Govermment”
7GR Me. 221241, 14 September 2016
5 GR No. 225895, 28 September 2022
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XX %

it must be remembered, however, that the rules of employment in private
practice differs from government servic2, As astutely explained by our
col nanue Justice Marvic Leonen, that while a private employer should apply
the four-fold test in de'crmining employer-employee relationship as it is
strictly bound by the labor code, a governiment employer or GOCC, must,
apart from applying the four-fold test, comply with the rules of the CSC
in determining the existence of employer-en ployee relationship.

The difference between private and public employment is readily apparsnt
in our lecal landscape. For one the Labo: Code recognizes that the
terms ard conditions of employment of all government employees,
including those of GOCCs shall be yoverned by the civil service law,
rules and regulations. Particuiarly, in cases of GOCCs created by special
law, the terms and conditions of employment of iis employees are
particularly governed by its charter.

XXX

2. Civil Service Rules do not recognize service rendered pursuant to contracts cf
service as goveriment service

XXX

In contracts of services and job orders, there exists no employer-
employves relationship between the hiring agensy and the persons
hired and it should be made clear in their contracts that services rendered
thereunder can never be accradiled as government service. Furthermaore,
the persons hired are not entitled to benefits enjoyed by gevernment
employees such as PERA, ACA and RATA." (Emphasis Supplied)

it is clear from the foregoing, to ascertain whether the services rendered by the supposed
employee of the government may be accredited to as a government services, we must
be guided by the special and CSC rules and regulations rather than the application of the
Four-Fold test set forth under the Labor Code.

Suppletorily, COS workers are engagad by the Department through the execution of a
contract detailing the specific task to be done by the COS worker within a specified period

for a sonsideration.

Consequently, in addition to the COA, and DBM rules, the provision on New Civil Code
on Contracts further govern the relationship between the Department and the COS
worker. This interpretation finds support in the case of IP E-game Ventures inc vs Tan®
where the Supreme Court held that:

Y GR No. 238578, 30 June 2021
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“It is basic that a confract is the aw hetvuen the parties. Obligations
arising from contracts have the force of law tetween them and should be
complied with in good faith. Unless the stipu:ations ‘n a contract a“e contrary
to law, morals, good customs, public order, or public policy, the same are
binding as between the parties.’ (Emphasis supplied)

Caroliary, the parties are free from sticulating the terms and conditions of the contract
and may include those henefits that are enshrined under the Labor Law, but this does not
make the contractee as the employer of the coniracior. The aw protects tha right of the
paries to freely set forth the terms of the conti- .l provided that the intended terms are
not contrary to law, morals, good cus.oms, pu lic order, or public policy, thus, Aricle 1306
of the New Civil Code provides:

“Art. 1308, The contracting parties may establish such stipulations, clauses,
terms and sonditions as they may deem convenient. provided they are nct
contrery to law, morals, good customs. public order, or public poiicy.”

Having established that COS workers are not covered by the CSC end the Laber Code,
the Four-Foid tast finds no application in 1. engagement between the Depariment and
the COS workers, Rather, the relationship between the Department and COS workers
are primarily governed by the CUA and DBM issuances nuisuant to CSC MC No. 1, series
of 2007 and the New Civil Code of the Philippines on Contracts.

Conclusion

This tevel opines, based on the foregoing lagal basz:s jurisorudence, and discussion, thet
the relalionship between the CCS worker and the Department does not warrant tha
application of the Four-Fold test since COS workers 2re primarily governed by the
resolutions and circulars of the COA and DBM as well as the provision on Contracts under
the New Civil Code of the Philippin2s making the engagement between the COS worker
ard the Department ouiside the ambit of the i.abor Code and CSC Rules.

In the words of the Supreme Court in the Annang Case:

"To summarize, employer-employee relationship in the public sector
is primarily determined by special iaws, civil service laws, rules and
regulations. While the four-fold oot and other standards sot forth in
the labor code may aid in ascertzining the relationship between the
government and its purported employees, they cannot be overriding
factors over the conditions and requirements for public employment
as provided for by civil service laws, rules and regulations.

Applying the foregoing, the apoellate court should have primarily relied on
the pertinent civil service laws, rules, and reguations to determine the
relationship between CSU and Dr. Annang, and to ascertain whether the
service rendered by the latter should be counted as governnent service.
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For mainly relying on the four-fold test, the CA committed a
reversible error.” (Emphasis Supplied)

Please be informed that the foregoing legal opinion is based solely on the information
provided by your office, and may vary based on additional information or document/s or
when the facts are changed or elaborated.

Kindly fill out the attached Customer Feedback Form and return the same to the Legal
Service.

For your consideration.

Thank you.
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